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Milk is a Product! 

•  Milk is a “product”—raw or 
pasteurized 

•  E. coli O157:H7-contaminated 
milk is “defective” because it is 
not reasonably safe 

•  Thus, the “manufacturer” – 
i.e. the dairy – is strictly liable 
for injuries caused 
 



The Legal Standard: Strict Liability 

STRICT LIABILITY IS LIABILITY WITHOUT 
REGARD TO FAULT 

The focus is on the product; 
not conduct.  A company is 
liable if: 

 
1) The product was unsafe  

 and thus defective, and 
 
2) The defective product 

 caused an injury 



Case Law says…. 

“Milk is a food product; and if found to be impure, it 
will be held to be ‘adulterated’ within the provisions 
of the act.  
 
There is evidence that it is impossible to produce 
raw milk which does not contain  bacteria…
adulteration is clearly established.” 
 
Dave V. United States, 40 App.D.C. 94, 99 (C.A.D.C. 1913). 



Related Issues 

•  Comparative fault 

•  Releases and Waivers 

•  Trade association 
liability 



Comparative Fault 

 Personal injury 
“damages” are 
reduced by 
plaintiff’s share 
of fault 



Releases and Liability Waivers 

Are they enforceable? 
 
If so, what is the effect? 

 



Enforceability 
Rules differ from state to state 
 
Common elements of enforceability 

–  Conspicuous—e.g. waiver clause is not in “the 
fine print” 

–  Clarity—e.g. waiver clause identifies the risk 
 
–  Meaningful opportunity to understand—e.g. the 

consumer has an opportunity to read and digest 
the terms of the contract 



Legal effect of waivers 
•  Enforceable waivers may bar 

claims for damages 

•  But most outbreaks involve 
kids who did not sign the 
waiver 

 

Can a parent sign away his 
child’s right to sue? 



There is wide agreement parents         
cannot sell their kids down the river 

 We hold that to the extent a parent's release of a 
third party's liability for negligence purports to bar 
a child's own cause of action, it violates public 
policy and is unenforceable. However, an 
otherwise conspicuous and clear exculpatory 
clause can serve to bar the parents' cause of 
action based upon injury to their child. Therefore, 
we hold that Justin's parents' cause of action is 
barred by the release; Justin's own cause of action 
is not barred.  
 SCOTT v. PACIFIC WEST MT. RESORT, 834 P.2d 6 (WA1992). 



Trade Association Liability 
•  Trade associations can be held liable 

for consumer injuries  
 

•  The crux of trade association liability 
is whether consumers rely on the 
association’s information and 
expertise 
 

•  This depends, in part, on the 
association’s prominence 



FDA Regulations 
•  1924 FDA Model Code for states to use in 

regulating milk called the Standard Milk Ordinance 
(now the Pasteurized Milk Ordinance or PMO) 

•  1987 FDA prohibits interstate sale of raw milk 



BUT…. 
FDA regulations do not apply to intrastate sales of 
raw milk 
 
~22 states currently allow sales of 
  raw milk 



Circumventing FDA laws: 
Sell It as Pet Food 

FDA law CFR 1240.61 states that it is illegal for anyone 
to transport raw dairy products across state lines "in final 
package form for direct human consumption unless that 
product has been pasteurized." 
 
In compliance with CFR 1240.61, OPDC labels and ships 
its products outside of California for "pet consumption 
only." 
 



Or... 
Set up Cow Share Agreements 

•  Agreements that seek to avoid 
bans on unlicensed sale of raw 
milk 
 

•  Instead of selling raw milk, 
the farmer sells a “portion of the 
cow” 



2006 E. Coli O157:H7 Dee Creek 
Farms – Washington State 

 

•  18 victims 
–  5 children hospitalized with HUS; several 

required dialysis and life support 
•  E. coli O157:H7 confirmed in 

–  2 milk samples;   
–  5 environmental samples 
  taken from milking areas  



 WA Substitute House Bill 3010 
The legislature finds that chapter 15.36 RCW includes the regulation of raw milk and raw milk products including 
arrangements known as “cow shares” in which one or more individuals purchase one or more shares in a milk-
producing animal in return for a portion of the milk that is produced. The legislature also finds that the agencies 
charged with protecting public health and safety need to have strong enforcement mechanisms and be able to 
respond rapidly, comprehensively, and effectively. It is not the intent of this act to prohibit either the sale of raw 
milk or cow share or similar arrangements by producers and processors who are properly licensed under chapter 
15.36 RCW. 

•  Unlawful to operate as a milk producer without a license 
•  Director of WA Dept. of Agriculture to take enforcement 

action if needed 
•  Describes penalties for selling raw milk if unlicensed 
•  Directs WA Dept. of Agriculture to convene a work group on 

micro-dairy licensing 



Organic Pastures 
•  E. coli O157:H7, September 2006 
•  6 children with O157 and/or HUS 

residing in 4 California counties; 
PFGE matches 

•  Common exposure was consumption of 
raw dairy products from Organic Pastures 

•  Outbreak strain NOT found in product taken from 
store shelves and the dairy 

•  3 dairy cows + for O157 but different strain 



Organic Pastures Recall 

September 21, 2006 – Raw milk produced 
by Organic Pastures of Fresno County is 
the subject of a statewide recall and 
quarantine order… 



Herb Depot 
•  E. coli O157:H7, April 2008 
•  4 children with O157 and/or HUS 

residing in 4 southwest Missouri counties; 
PFGE matches 

•  Common exposure was consumption of 
raw goat milk purchased at Herb Depot 

•  Illegal to sell raw milk in stores in Missouri 
•  Farm owner refused to provide investigators with 

milk samples for testing 
•  Pedersen says back in April she went to the store 

to buy almond milk.  She says she was then told 
about the benefits of raw milk. 
 



Town Farm Dairy 

•  E. coli O157:H7, September 2008 
•  5 persons with O157 and/or HUS 

residing in Simsbury, Connecticut; 
PFGE matches 

•  Common exposure was consumption of 
raw milk produced at Town Farm Dairy 

•  Cooperative dairy certified to sell raw milk in 
Connecticut 

•  Outbreak strain found in a cow at the dairy 



Care to make a donation? 

The DOA has approved the restart of production and sales of pasteurized 
milk. The subsequent approval of resuming raw milk sales will be 
dependant on several other factors.   

To resume production with only pasteurized milk would not be effective 
since raw milk sales were about half of total sales. 

…we do not anticipate having the ability to restart operations in the near 
future without an infusion of case. 

 

Contributions may be mailed to Friends of Town Dairy… 



Here’s What “Real Milk” Does 



There are Resources 

www.realrawmilkfacts.com  




