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AO 440 (Rev. 12/09) Summons in a Civil Action

UNITED STATES DISTRICT COURT

for the
District of Maryland
)
Donna Kay Wells Lloyd )
Plaintiff )
\Z ) Civil Action No.
)
Jensen Farms )
Defendant )

SUMMUONS IN A CIVIL ACTION

To: (Defendant’s name and address)
Jensen Farms
28948 RD 30.5
Holly, Colorado 81047

A lawsuit has been filed against you.

Within 21 days after service of this summons on you (not counting the day you received it) — or 60 days if you
are the United States or a United States agency, or an officer or employee of the United States described in Fed. R. Civ.
P. 12 (a)(2) or (3) — you must serve on the plaintiff an answer to the attached complaint or a motion under Rule 12 of
the Federal Rules of Civil Procedure. The answer or motion must be served on the plaintiff or plaintiff’s attorney,
whose name and address are:

If you fail to respond, judgment by default will be entered against you for the relief demanded in the complaint.
You also must file your answer or motion with the court.

CLERK OF COURT

Date:

Signature of Clerk or Deputy Clerk
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Civil Action No.

PROOF OF SERVICE
(This section should not be filed with the court unless required by Fed. R. Civ. P. 4 (1))

This summons for (rame of individual and title, if any)

was received by me on (date)

Date:

[ I personally served the summons on the individual at (place)

on (date) ;or

[] I left the summons at the individual’s residence or usual place of abode with (name)

, a person of suitable age and discretion who resides there,

on (date) , and mailed a copy to the individual’s last known address; or
[] I served the summons on (name of individual) , Who is
designated by law to accept service of process on behalf of (name of organization)
on (date) ; or
[ 1 returned the summons unexecuted because ; or
O Other (specify):
My fees are § ~ fortraveland § for services, for a total of $

I declare under penalty of perjury that this information is true.

Server’s signature

Printed name and title

Server’s address

Additional information regarding attempted service, etc:
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UNITED STATES DISTRICT COURT

for the
District of Maryland
)
Donna Kay Wells Lloyd )
Plaintiff )
V. ) Civil Action No.
)
Jensen Farms )
Defendant )

SUMMONS IN A CIVIL ACTION

To: (Defendant’'s name and address)
Frontera Produce, Ltd.
1321 Frontera Road
Edinburg, Texas 78541

A lawsuit has been filed against you.

Within 21 days after service of this summons on you (not counting the day you received it) — or 60 days if you
are the United States or a United States agency, or an officer or employee of the United States described in Fed. R. Civ.
P. 12 (a)(2) or (3) — you must serve on the plaintiff an answer to the attached complaint or a motion under Rule 12 of
the Federal Rules of Civil Procedure. The answer or motion must be served on the plaintiff or plaintiff’s attorney,
whose name and address are:

If you fail to respond, judgment by default will be entered against you for the relief demanded in the complaint.
You also must file your answer or motion with the court.

CLERK OF COURT

Date: | |

Signature of Clerk or Deputy Clerk
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Civil Action No.

PROOF OF SERVICE
(This section should not be filed with the court unless required by Fed. R. Civ. P. 4 (1))

This summons for (name of individual and title, if any)

was received by me on (date) |

[ I personally served the summons on the individual at (place) |

| | on (dare) | [;or

[ I left the summons at the individual’s residence or usual place of abode with (name) |

| |, a person of suitable age and discretion who resides there,
on (date) | |, and mailed a copy to the individual’s last known address; or

L] I served the summons on (rame of individual) |

designated by law to accept service of process on behalf of (name of organization) |

| | on (date) | [;or

[J I returned the summons unexecuted because |

O Other (specify): |

My fees are $ :I for travel and $ :I for services, for a total of § |

I declare under penalty of perjury that this information is true.

Date: [ J

Server’s signature

Printed name and title

Server's address

Additional information regarding attempted service, etc:
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IN THE UNITED STATES DISTRICT COURT FOR THE DISTRICT OF MARYLAND

DONNA KAY WELLS LLOYD, as Personal
Representative for the Estate of Clarence

D. Wells, deceased,

Catonsville, Maryland

Plaintiff,
V. CIVIL NO.:

JENSEN FARMS, the trade name of a
Colorado Corporation

28948 Road 30.5

Holly, Colorado 81047

And

FRONTERA PRODUCE, LTD.

A Texas Corporation

1321 Frontera Road

Edinburg, Texas 78541
Defendants.

COMPLAINT AND JURY DEMAND

COMES NOW the plaintiff, DONNA KAY WELLS LLOYD, as personal representative
for the estate of the decedent, Clarence D. Wells, by and through her attorneys of record, the

MARLER CLARK law firm and WARD AND KLEIN, CHARTERED and alleges as follows:

COMPLAINT FOR DAMAGES -1
MARLER CLARK, L.L.P., P.S.

Attorneys at Law
1301 Second Ave., Suite 2800
Seattle, Washington 98101
Tel. (206) 346-1888
Fax (206) 346-1898
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I. PARTIES

1.1 At the time of the Listeria illness and death that are the subject of this action, the
decedent Clarence D. Wells resided with his daughter, the plaintiff Donna Kay Wells Lloyd, in
Catonsville, Maryland. The plaintiff therefore resides within the jurisdiction of this Court, and
is a citizen of the State of Maryland.

12  The defendant Jensen Farms (“Jensen Farms”) does business under this trade
name in the State of Maryland\.r At all times relevant hereto, Jensen Farms was a manufacturer,
distributor and seller of agricultural products in Maryland, including cantaloupe. Further,
Jensen Farms was incorporated in the State of Colorado, and its principal place of business is
located at 28948 RD 30.5, Holly, Colorado 81047. The defendant Jensen Farms is, therefore, a
citizen of the State of Colorado, and is not a citizen of the State of Maryland.

13  The defendant Frontera Produce, Ltd. (“Frontera”) is a corporation organized
and existing under the laws of the State of Texas. At all times relevant hereto, Frontera was a
manufacturer, distributor and seller of agricultural products in Maryland, including
cantaloupe. Frontera’s principal place of business is also located in the State of Texas. The

defendant Fronterra is, therefore, a citizen of the State of Texas, and is not a citizen of the State

of Maryland.

COMPLAINT FOR DAMAGES - 2
MARLER CLARK, L.L.P., P.S.

Attorneys at Law
1301 Second Ave., Suite 2800
Seattle, Washington 98101
Tel. (206) 346-1888
Fax (206) 346-1898
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II. JURISDICTION AND VENUE

21  This Court has jurisdiction over the subject matter of this action pursuant to 28
USC § 1332(a) because the matter in controversy exceeds $75,000.00, exclusive of costs, it is
between citizens of different states, and because the defendants each have certain minimum
contacts with the State of Maryland such that the maintenance of the suit in this district does
not offend traditional notions of fair play and substantial justice.

22 Venue in the United States District Court for the District of Maryland is proper
pursuant to 28 USC § 1391(a)(2) because a substantial part of the events or omissions giving
rise to the plaintiffs’ claims and causes of action occurred in this judicial district, and because
the defendants Jensen Farms and Frontera were subject to personal jurisdiction in this judicial
district at the time of the commencement of the action.

III. GENERAL ALLEGATIONS

The QOutbreak

31  On September 2, 2011, the Colorado Department of Public Health and the
Environment (CDPHE) announced that it was investigating an outbreak of Listeriosis. On
September 9, 2011, CDPHE announced that the likely source of the Listeria outbreak was

cantaloupe. On September 12, 2011 CDPHE announced that the outbreak of Listeria was

COMPLAINT FOR DAMAGES - 3
MARLER CLARK, L.L.P., P.S.

Attorneys at Law
1301 Second Ave., Suite 2800
Seattle, Washington 98101
Tel. (206) 346-1888
Fax (206) 346-1898
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linked to cantaloupe from the Rocky Ford (Colorado) growing region. It was subsequently
determined that contaminated cantaloupes were grown by the defendant, Jensen Farms,

3.2 As of the date of filing, the Centers for Disease Control and Prevention (CDC)
counts a total of 55 persons infected with the 4 outbreak-associated strains of Listeria
monocytogenes involved in the Listeria outbreak caused by the defendant’s contaminated
cantaloupes. All illnesses started on or after August 4, 2011. The number of infected persons
identified in each state is as follows: California (1), Colorado (14), Illinois (1), Indiana (1),
Maryland (1), Montana (1), Nebraska (4), New Mexico (10), Oklahoma (8), Texas (9), Virginia
(1), West Virginia (1), Wisconsin (2), and Wyoming (1). According to the CDC, among the 43
ill persons with available information on whether they were hospitalized, all were
hospitalized. Eight deaths have been reported, 2 in Colorado, 1 in Maryland, 4 in New
Mexico, and 1 in Oklahoma. The number of people ill, hospitalized, and dead as a result of the
Listeria outbreak caused by the defendant’s contaminated cantaloupes is expected to increase.

3.3  On or about September 19, 2011, the Food and Drug Administration announced
that it found Listeria monocytogenes in samples of Jensen Farms” Rocky Ford-brand cantaloupe
taken from a Denver-area store and on samples taken from equipment and cantaloupe at the

defendant Jensen Farms’ packing facility. Tests confirmed that the Listeria monocytogenes found

COMPLAINT FOR DAMAGES - 4
MARLER CLARK, L.L.P.,, P.S.

Attorneys at Law
1301 Second Ave., Suite 2800
Seattle, Washington 98101
Tel. (206) 346-1888
Fax (206) 346-1898
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in the samples matches one of the three different strains of Listeria monocytogenes associated
with the multi-state outbreak of listeriosis.

34  Jensen Farms recalled its Rocky Ford-brand cantaloupes on September 14 in
response to the multi-state outbreak of listeriosis. Cantaloupes from other farms in Colorado,
including farms in the Rocky Ford growing area, have not been linked to this outbreak.

Listeriosis

3.5  Listeriosis is a serious illness that is caused by eating food contaminated with the
bacterium Listeria monocytogenes. Although there are other types of Listeria, most cases of
listeriosis are caused by Listeria monocytogenes. Listeria is found in soil and water. Vegetables
can become contaminated from the soil or from manure used as fertilizer. Animals can carry
the bacterium without appearing ill and can contaminate foods of animal origin, such as meats
and dairy products. Listeria has been found in a variety of raw foods, such as uncooked meats
and unpasteurized (raw) milk or foods made from unpasteurized milk. Listeria is killed by
pasteurization and cooking; however, in certain ready-to-eat foods, like hot dogs and cold cuts
from the deli counter, contamination may occur after cooking but before packaging.

3.6 Although healthy persons may consume contaminated foods without becoming
ill, those at increased risk for infection may become ill with listeriosis after eating food

contaminated with even a few bacteria.

COMPLAINT FOR DAMAGES - 5
MARLER CLARK, L.L.P., P.S.

Attorneys at Law
1301 Second Ave., Suite 2800
Seattle, Washington 98101
Tel. (206) 346-1888
Fax (206) 346-1898
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3.7 A person with listeriosis may develop fever, muscle aches, and sometimes
gastrointestinal symptoms such as nausea or diarrhea. If infection spreads to the nervous
system, symptoms such as headache, stiff neck, confusion, loss of balance, or convulsions can
occur. In immune-deficient individuals, Listeria can invade the central nervous system, causing
meningitis and/or encephalitis (brain infection). Infected pregnant women ordinarily
experience only a mild, flu-like illness; however, infection during pregnancy can lead to
miscarriage, infection of the newborn or even stillbirth. The most recent data suggest that
about 2,500 illnesses and 500 deaths are attributed to listeriosis in the United States annually.

Clarence W. Wells’s Listeria Infection and Death

3.8  In the weeks that preceded his Listeria illness and death, the decedent Clarence
Wells consumed cantaloupe on multiple occasions, including at least one Listeria-contaminated
cantaloupe manufactured, distributed, and sold by the defendants.

3.9  Mr. Wells's Listeria symptoms began on or about August 23, 2011, when his
daughter, Mrs. Wells Lloyd, noticed that he had begun to gain weight due to an accumulation
of fluids in his body. By August 25, 2011, Mr. Wells had gained nine additional pounds, and
had begun to have difficulties breathing. Upon noticing this, Mrs. Wells Lloyd called her

father’s primary physician, who instructed her to take Mr. Wells to the hospital immediately.

COMPLAINT FOR DAMAGES - 6
MARLER CLARK, L.L.P,, P.S.

Attorneys at Law
1301 Second Ave., Suite 2800
Seattle, Washington 98101
Tel. (206) 346-1888
Fax (206) 346-1898
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310 The same day, August 25, 2011, Mrs. Wells Lloyd took her father to the
emergency department at Howard County General Hospital. Shortly after his arrival,
however, Mr. Wells was transferred to a John's Hopkins Medical Center facility, where the
treating physicians were able to get him stabilized, and then admitted him for further
monitoring and treatment.

3.11 Mr. Wells remained hospitalized at John'’s Hopkins over the weekend. On or
about Monday morning, August 29, 2011, he lost his appetite completely and was unable to
eat. Wednesday morning, August 31, 2011, Mr. Wells became extremely fevered, and his
physicians began to treat his septic illness with antibiotics. Later that morning, Mr. Wells had
to be sedated and intubated to help keep his airway open.

3.13 Mr. Wells’s son and daughter, Mrs. Wells Lloyd, were called to the hospital the
morning of August 31, 2011, and found their father unconscious. They never spoke to him, or
saw him awake, again. Mr. Wells died the evening of August 31, 2011.

3.14 On or about September 12, 2011, Mrs. Wells Lloyd received a letter from the
Baltimore County Health Department that was addressed to her father, the decedent. The
letter conﬁrmed that a blood sample taken the day of Mr. Wells’s death had tested positive for
Listeria. In the weeks following her receipt of this letter, Mrs. Wells Lloyd spoke with officials

from the Baltimore County Health Department and the Maryland Department of Health, who

COMPLAINT FOR DAMAGES - 7
MARLER CLARK, L.L.P., P.S.

Attorneys at Law
1301 Second Ave., Suite 2800
Seattle, Washington 98101
Tel. (206) 346-1888
Fax (206) 346-1898
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confirmed that the strain of Listeria monocytogenes that had infected the decedent, Mr. Wells,

was indistinguishable from the strain involved in the defendants’ cantaloupe Listeria outbreak.

IV. CAUSES OF ACTION

Strict Liability — Count I

41 At all times relevant hereto, the defendants were manufacturers and sellers of the
adulterated food product that is the subject of this action.

42. The adulterated food product that the defendants manufactured, distributed,
and/or sold was, at the time it left the defendants’ control, defective and unreasonably
dangerous for its ordinary and expected use because it contained Listeria, a deadly pathogen.

43  The adulterated food product that the defendants manufactured, distributed,
and/or sold was delivered to Clarence D. Wells (“decedent”) without any change in its
defective condition. The adulterated food product that the defendants manufactured,
distributed, and/or sold was used in the manner expected and intended, and was consumed
by decedent.

44  The defendants owed a duty to decedent to design, manufacture, and/or sell
tfood that was not adulterated, that was fit for human consumption, that was reasonably safe in
construction, and that was free of pathogenic bacteria or other substances injurious to human

health. The defendants breached this duty.

COMPLAINT FOR DAMAGES - 8
MARLER CLARK, L.L.P,, P.S.

Attorneys at Law
1301 Second Ave., Suite 2800
Seattle, Washington 98101
Tel. (206) 346-1888
Fax (206) 346-1898
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4.5 The defendants owned a duty to the decedent to design, prepare, serve, and sell
food that was fit for human consumption, and that was safe to the extent contemplated by a
reasonable consumer. The defendants breached this duty.

4.6  Decedent suffered injury and damages as a direct and proximate result of the
defective and unreasonably dangerous condition of the adulterated food product that the
defendants manufactured, distributed, and/or sold.

Breach of Warranty — Count II

4.7  The defendants are liable to the plaintiff for breaching express and implied
warranties that they made regarding the adulterated product that caused decedent’s death.
These express and implied warranties included the implied warranties of merchantability
and/or fitness for a particular use. Specifically, the defendants expressly warranted, through
their sale of food to the public and by the statements and conduct of their employees and
agents, that the food they prepared and sold was fit for human consumption and not
otherwise adulterated or injurious to health.

48  Plaintiffs allege that the Listeria-contaminated food that the defendants sold to
decedent would not pass without exception in the trade and was therefore in breach of the

implied warranty of merchantability.

COMPLAINT FOR DAMAGES - 9
MARLER CLARK, L.L.P., P.S.

Attorneys at Law
1301 Second Ave., Suite 2800
Seattle, Washington 98101
Tel. (206) 346-1888
Fax (206) 346-1898
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4.9  Plaintiff alleges that the Listeria-contaminated food that the defendaﬁts sold to
decedent was not fit for the uses and purposes intended, i.e. human consumption, and that this
product was therefore in breach of the implied warranty of fitness for its intended use.

410 As a direct and proximate cause of the defendants” breach of warranties, as set
forth above, the decedent sustained injuries and damages in an amount to be determined at
trial.

Negligence — Count III

411 The defendants owed to the decedent a duty to use reasonable care in the
manufacture, distribution, and sale of their food product, the observance of which duty would
have prevented or eliminated the risk that the defendants’ food product would be
contaminated with Listerin or any other dangerous pathogen at the time the decedent
consumed it. The defendants breached this duty.

412 The defendants had a duty to comply with all statutes, laws, reguiations, or
safety codes pertaining to the manufacture, distribution, storage, and sale of their food
product, but failed to do so, and were therefore negligent. The decedent was among the class
of persons designed to be protected by these statutes, laws, regulations, safety codes or
provision pertaining to the manufacture, distribution, storage, and sale of similar food

products.
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413 The defendants had a duty to properly supervise, train, and monitor their
respective employees, and to ensure their respective employees’ compliance with all
applicable statutes, laws, regulations, or safety codes pertaining to the manufacture,
distribution, storage, and sale of similar food products, but the defendants failed to do so and
were therefore negligent.

414 The defendants had a duty to use ingredients, supplies, and other constituent
materials that were reasonably safe, wholesome, free of defects, and that otherwise complied
with applicable federal, state, and local laws, ordinances, and regulations, and that were clean,
free from adulteration, and safe for human consumption, but the defendants failed to do so
and were therefore negligent.

415 As a direct and proximate result of the defendants’ acts and omissions of
negligence, the decedent sustained injuries and damages in an amount to be determined at
trial.

DAMAGES

419 The plaintiff has suffered general, special, incidental, and consequential damages
as the direct and proximate result of the acts and omissions of the defendants, in an amount
that shall be fully proven at the time of trial. These damages include, but are not limited to:

damages for general pain and suffering; damages for loss of enjoyment of life, both past and
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future; medical and medical related expenses, both past and future; travel and travel-related
expenses, past and future; emotional distress, past and future; pharmaceutical expenses, past
and future; and all other ordinary, incidental, or consequential damages that would or could

be reasonably anticipated to arise under the circumstances.

PRAYER FOR RELIEF

WHEREFORE, the plaintiff prays for judgment against the defendants as follows:

A.  Ordering compensation for all general, special, incidental, and consequential
damages suffered by the plaintiff as a result of the defendants’” conduct;

B. Awarding plaintiff her reasonable attorneys fees and costs, to the fullest extent
allowed by law; and

C. Granting all such additional and/or further relief as this Court deems just and
equitable.

DATED: September< 7, 2011,
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Respectfully submitted,

WARD & KLEIN, CHARTERED

Michael C. Blackstone, #00976
2275 Research Boulevard, Suite 720
Rockville, Maryland 20850

mblackstone@ward-klein.com
Tel.: 240-243-7200; Fax: 240-243-7201

MARLER CLARK, LLP, PS

Cethons, D Pt
William D. Marler, WSBA #17233 €5
701 First Avenue, Suite 6600
Seattle, WA 98104
bmarler@marlerclark.com
Tel.: 206- 346-1888; Fax: 206-346-1898

(pending admission pro hac vice)

Attorneys for Plaintiffs

JURY DEMAND

The plaintiff hereby demands a jury trial.

Wi/ PP

Michéel C. Blackstone, #00976
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